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ABSTRACT 

This study examines the effects of mandatory terms and sentencing enhancements on black and 
white men’s state-level prison admission rates.  Four major findings emerge from the analysis.  
First, both mandatory terms and sentencing enhancements increase prison admission rates for 
black and white men.  Second, these policies disproportionately increase black men’s 
admissions.  Third, the effects of these policies – on both scale and disparity – are strongest and 
most consistent on admissions for violent offenses.  Finally, while sentencing enhancements 
increase admission rates more consistently than mandatory terms, mandatory terms have larger 
effects on admission rates for the categories – for example, violent admissions for black men – 
where they do increase admission rates.  The findings are consistent with theories of ‘modern 
racism’, which argue that, in the post-Civil Rights era, racial disparities are primarily produced 
and maintained by colorblind policies and practices. 
 
Keywords: criminal processing / sentencing policy / racial disparities / colorblind racism / 
mandatory terms 
 

The Failure of Race Neutral Policies: How Mandatory Terms and Sentencing 

Enhancements Contributed to Mass Racialized Incarceration 

 

During the last quarter of the twentieth-century, the United States experienced a ‘prison 

boom’.  After remaining stable for nearly one hundred years, incarceration rates more than 

quadrupled, moving from 149 in 1974 to 628 by 2000 (BJS 2003).  During the same period, 

prison admission rates more than doubled, from 94 in 1983 to 218 in 20011 (BJS 2005).  

Currently, one and a half million people are incarcerated in either state or federal prisons (BJS 

2007a) and an estimated four and half million Americans have been imprisoned at some point in 

their life (BJS 2007a).  However, it is not only the scale of imprisonment that is striking but also 

the color of imprisonment.  Blacks are six times more likely than whites to be imprisoned during 

their lives (BJS 2003) – and while racial disparity in imprisonment is a social fact with a history 

stretching back to emancipation (Curtin 2000; Sellin 1976), the ‘prison boom’ has increased the 
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impact of this disparity.  Today, nearly five percent of black men are currently incarcerated in 

either a local jail or a state or federal prison2 (BJS 2007b).      

What is striking about the persistence of racial disparity through the prison boom era is 

that state and federal governments restructured their criminal codes throughout the 1970s, 1980s, 

and 1990s in an attempt, at least in part, to reduce unwarranted disparities.  Throughout this 

period, states either categorized offenses into classes or adopted sentencing guidelines, abolished 

or limited parole, and adopted ‘piece meal’ policies – like mandatory terms and sentencing 

enhancements.  Although many of these policies were enacted as tough-on-crime policies 

designed to increase severity, they were simultaneously designed to decrease disparity by 

decreasing judicial discretion3.   

Theories of ‘modern racism’ (Bonilla-Silva 2003; Gotanda 1991; McConahay & Hough 

1976; McVeigh 2004; Sears & Kinder 1971) can be used to explain why these policies failed to 

decrease racial disparities in criminal justice outcomes.  While limiting judicial discretion may 

be able to limit the effect race per se has on criminal justice outcomes, mandatory terms and 

sentencing enhancements increase punishments for a number of traits and behaviors, like living 

in public housing or possessing a weapon, that are strongly correlated with race.  As such, these 

laws may increase racial disparities through formally colorblind mechanisms. 

COLORBLIND RACISM AND CRIMINAL LAW  

Sociologists of race argue that the dominant form of racism shifted during the 1960s and 1970s 

in response, at least in part, to gains made by the Civil Rights movement (Bobo, Kluegel, & 

Smith 1997; Bonilla-Silva 2003; McConahay & Hough 1976; McVeigh 2004; Mendelberg 2001; 

Sears & Kinder 1971; Wilson 1980).  The older period was characterized by overt public 

discrimination and explicitly racist views and is referred to as ‘old fashion’ or ‘Jim Crow’ 
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racism.  This system was replaced by ‘modern’ (Mendelberg 2001), ‘implicit’ (McConahay & 

Hough 1976), ‘symbolic’ (Sears & Kinder 1971), ‘laissez faire’ (Bobo et. al. 1997), or 

‘colorblind’ (Bonilla-Silva 2003) racism, a system in which racial inequality is produced and 

maintained through formally race neutral policies, practices and ideologies.  Many social 

theorists have argued that we need to restrict the definition of discrimination to acts that 

purposefully categorize based on group membership and disadvantage members of marginalized 

groups.  Rather than argue for a widening of this definition – and acknowledging the need to 

distinguish different mechanisms through which racial injustice is produced – theorists of 

colorblind racism argue that we then need new terms that refer to the formally race neutral 

beliefs, policies, and practices that create and maintain racial inequality in the post Civil Rights 

United States (Bobo et. al. 1997; Bonilla-Silva 2003; Sears & Kinder 1971).   

In arguing that policies have racially disparate impact, there are several possible 

interpretations.  Conflict theories suggest that within a stratified society, policies will necessarily 

reinforce the existing stratification.  In contrast, consensus theories suggest that certain behaviors 

and traits are punished more harshly because there is a consensus that these behaviors and traits 

are the most harmful and the least desirable.  Theories of modern racism move beyond this 

impasse by suggesting that underlying the social consensus about harmful or threatening 

behaviors and traits is the social construction of race.  Consensus and conflict perspectives are no 

longer seen as incompatible.  To be clear, this perspective does not imply intent but instead 

claims that disparate impact will occur even absent intent due to racialized notions of merit – and 

in the case of sentencing policies, of criminality and threat.  Thus, while sentencing policies with 

disparate impact do not qualify as discrimination under current legal definitions, they may none-

the-less contribute to continued racial inequality (Freeman 1977-1978; Greene 1989-1990).   
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Both sentencing enhancements and mandatory terms mandate increased punishments for 

traits that black people are more likely to have (like being in public housing) or behaviors they 

are more likely to engage in (like having a firearm).  The majority of sentencing enhancements 

increase offenders’ sentences if they have a prior conviction for the same offense, carry a firearm 

at the time of the offense, or commit the offense while in or near certain public spaces.  Black 

offenders have longer and more serious prior records than white offenders (BJS 2008)4.  

Similarly, black offenders are more likely than white offenders to be admitted to prison for 

weapons offenses:  while approximately one in thirty-five black offenders admitted to prison are 

serving sentences for weapons offenses, only one in fifty white offenders are admitted for 

weapons convictions (BJS 2008)5.  Finally and perhaps most obviously, black people are more 

likely to live in or near public facilities than white people are.  This is particularly true due to 

urban / suburban differences in racial composition.  In an urban area, one is almost always near 

(legally speaking) a public school, public housing, or other legally protected public facilities; this 

is not true in suburban areas.  Because black offenders are disproportionately drawn from urban 

areas, they are more likely to receive sentencing enhancements for being in or near protected 

public spaces.  Similarly, most mandatory terms increase punishments, through either likelihood 

of incarceration or sentence length, for crimes that blacks are either more likely to commit (e.g. 

crimes classified as violent) or more likely to be arrested for (e.g. drug crimes) (Beckett & 

Sasson 2000; Rose & Clear 1998; Tonry 1996).   

ANALYSES OF COLORBLIND RACISM 

While theories of colorblind racism describe beliefs, ideologies, structures, and practices, studies 

grounded in these theoretical frameworks have been limited to examinations of beliefs and 

ideologies.  Although several theorists (e.g. Bobo and Bonilla-Silva) stress the importance of 
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colorblind policies and practices to the new racialized social order, for the most part, these 

policies and practices have yet to be studied.  In fact, research that explores ‘modern’ racism has 

tended to focus on attitudes or ideologies and either posit the attenuated importance of material 

forms of racism (McConahay & Hugh 1976; Sears & Kinder 1971) or acknowledge but not 

examine ‘institutionalized racism’ or ‘racialized practices’ (Bobo et. al. 1997; Bonilla-Silva 

2003; Mendelberg 2001).  Some theorists present ‘institutionalized racism’ and race neutral 

policies as distinct and contradictory albeit simultaneously occurring in the modern system 

(Bobo et. al. 1997).  In contrast, Bonilla-Silva (2003) argues that racialized practices and racial 

ideologies are both part of the same racialized social structure – a social structure that awards 

systemic privileges to whites over non-whites.  While Bonilla-Silva’s theoretical framework is 

similar to the one developed in this study, his research has been limited to analyses of whites’ 

(colorblind) ideologies rather than colorblind policies or practices.  On the other hand, critical 

race theorists examine the structure of policies that may reproduce racial inequality and argue 

that race neutral policies are, in fact, a primary mechanism through which racial inequality is 

reproduced and maintained (Alfieri 1999; Freeman 1978-1979; Gotanda 1991; Siegel 2001) but 

are less likely to use empirical methods to test their arguments.    

SENTENCING POLICIES AND PUNISHMENT OUTCOMES   

Similarly, studies that examine the effects of mandatory terms and sentencing enhancements on 

criminal justice outcomes generally look at the effect these policies have on the scale of 

incarceration rather than examining potentially disparate effects.  While most of these studies 

find that mandatory terms (Bales & Dees 1992; Fischer & Thaker 1991; Iowa Statistical Analysis 

Center 1985; Miller & Blumstein 1979; Morelli 1986; Petersillia & Greenwood 1977) and 

sentencing enhancements (Wilson & Vito 1990) increase the prison population – generally 
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through increasing average time served by the individuals sentenced under these policies, at least 

two notable studies find that mandatory terms have no effect on incarceration rates (Marvell & 

Moody 1995) or prison admission rates (Sorenson & Stemen 2002).   

 To date, studies that examine disparate impacts of mandatory terms and sentencing 

enhancements are limited to examinations of how court actors apply these policies.  These 

studies find that whites are least likely to have mandatory terms or sentencing enhancements 

applied and are most likely to benefit from downward departures.  For example, in Florida, black 

offenders are more likely to be given habitual offender sentencing enhancements than white 

offenders with similar legal characteristics among both men (Crawford, Chiricos & Kleck 1998) 

and women (Crawford 2000).  Similarly, black and Latino offenders are more likely to have 

mandatory minimums applied than white offenders with similar legal characteristics are (Farrell 

2003; Vincent and Hofer 1994).  Finally, researchers find that, in courts operating under 

sentencing guidelines, whites are most likely and Latinos least likely to benefit from downward 

departures (Engen et al 2003; Steffensmeier & Demuth 2000; Steffensmeier & Demuth 2001; 

Ulmer et. al.  2007).  While, these studies provide insight into the extent to which continuing 

discretion (of judges or prosecutors) or local court culture shapes punishment outcomes under 

policies meant to limit both discretion and local court culture (Ulmer 2005; Ulmer & Kramer 

1998), they are not designed to uncover the effects of either the formal structure or the patterned 

enactment of these policies.   

For example, while Kautt and Spohn’s (2002) study demonstrates racial differences in the 

effects of mitigating and aggravating factors for black and white drug offenders sentenced under 

mandatory terms, their study displays the limits of individual level cross-sectional methods.  In 

particular, while Kautt and Spohn discuss the hypothesis that state and federal governments 
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disproportionately enacted mandatory terms for crimes that blacks are more likely to commit or 

be arrested for (McDonald & Carlson 1993; Stith & Cabranes 1998), they only examine 

disparities in sentence lengths among offenders sentenced to the same mandatory term.  This 

misses the point.  If there are more mandatory terms for crimes that blacks disproportionately 

commit or are arrested for, then blacks will be disproportionately sentenced under mandatory 

terms.  This is the mechanism – according to this hypothesis – through which disparity is 

produced.  However, Kautt and Spohn’s (2002) study, due to its individual level cross-sectional 

analysis, is incapable of assessing whether or not disparities are produced in this way  (see 

Nicholson-Crotty 20046 for a discussion of the importance of longitudinal methods for 

sentencing policy research).   

RESEARCH DESIGN 

Studies on colorblind racism fall into two categories.  First, legal scholars analyze the formal 

structure of laws and decisions but do not use empirical methods.  Second, sociologists focus on 

ideology and have not examined the effects of colorblind policies.  Similarly, studies on the 

effects of mandatory terms and sentencing enhancements focus on the application – rather than 

on the effects of patterned adoption – of sentencing policies and have been primarily limited to 

guideline states.  This study addresses gaps in both of these fields by examining the effects of 

changes in sentencing policies on racial disparities in punishment outcomes.  The analysis 

employs longitudinal methods to analyze state-level race specific prison admission rates.   

The study examines four interrelated questions.  First, do mandatory terms and 

sentencing enhancements increase the state-level prison admission rates of black or white men?  

Second, do the effects of these ostensibly race neutral policies vary by race?  Third, do these 

policies have more consistent or substantial effects on prison admission rates for some offenses 
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than for others?  Fourth, are the effects of mandatory terms different from those of sentencing 

enhancements? 

 In order to answer these questions, a dataset was constructed by merging information 

collected on sentencing policies – through archival research at state law libraries – with data 

from several publicly available databases, including the National Corrections Reporting 

Program, 1983 - 2000.  Next, pooled cross-sectional time-series analysis was used to examine 

the data.  Since prior research shows that criminal processing often differs by both offense type 

and race (Crawford 2000; Schlesinger 2005; Spohn & Cederblom 1991), the analysis is 

disaggregated by both of these variables.  Finally, simultaneous regression techniques were used 

to test for disparate impacts. 

There are five limitations to this study.  First, the study does not examine the effects of 

policy changes on women’s prison admission rates7.  Second, the analysis only includes people 

categorized as black or white8.  Third, the analysis is limited to five non-guideline states9.  

Fourth, the study is not capable of uncovering the roles that prosecutorial or judicial discretion 

continue to play10.  Fifth, while controls for arrest rates, public opinion, demographic variables, 

and state-level fixed effects adequately control for the effects of changes in policing strategies 

associated with the war on drugs and broken window policing, increased punitive sentiment, and 

changes in the demographic composition of the states studied, they do not uncover the interactive 

effects of these structural determinates.   

However, the data and analysis do produce robust estimates of the effects of mandatory 

terms and sentencing enhancements on the scale of and racial disparity in black and white men’s 

state-level prison admission rates in five non-guideline states.  Controls and state-level fixed 

effects help to ensure that the effects observed are not due to other factors, such as changes in 
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policing associated with the wars on crime and drugs.  Additionally, even if these results are not 

generalizeable to other non-guideline states – although diversity in region, sentencing structures, 

and demography help to assure that they are – these states hold nearly one-third of all US 

prisoners and thus, the results describe the effects of these policies on a substantial subset of 

prisoners.   

DATA  

CASE SELECTION.  That research on the effects of sentencing policies focuses on states with 

sentencing guidelines is not surprising; data on the sentencing structures of these states is readily 

available.  However, thirty-two states do not have guidelines; since these states represent both 

the majority of states and the majority of imprisoned people, it is imperative that researchers 

examine how sentencing policies work in these non-guideline states.  This study examines five 

non-guideline states that all reduced judicial discretion in sentencing through the adoption of 

sentencing enhancements and mandatory terms: Alabama, California, Illinois, New Jersey, and 

Texas.   

However, these states have widely varying sentencing reform histories.  Illinois and 

Texas have adopted few mandatory terms or sentencing enhancements, Alabama has adopted an 

intermediate amount, and California and New Jersey have adopted many.  Not only this, codes 

from each state differ in what Wright and Engen (2006) call depth, the number of charges that a 

prosecutor can choose from when charging someone who has engaged in a particular set of 

behaviors, and distance, the difference in sentencing length associated with these options.  While 

Wright and Engen are interested in how these two variables influence the plea process, these 

variables also shape the effects of mandatory terms and sentencing enhancements11; thus 

choosing states with different degrees of depth and distance help assure generalizeability.  
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Additionally, these states represent each of the Bureau of Justice Statistics regions: Northeast, 

Midwest, South, and West.  Two states are chosen from the South in order to include one state 

from the Southeast (Alabama) and another from the Southwest (Texas).  Diversity in region, 

demographics, and crime levels among these states all help to increase the generalizeability of 

the study.  Finally, even if the results of the study are not generalizeable to all non-guideline 

states, the study is still substantially important.  During the period studied, California and Texas 

consistently had prison populations that were among the five largest (BJS 1985 – 2007) and 

almost one-third (e.g. 30.6% in 2001) of the total US imprisoned population was from these five 

states throughout the period studied (BJS 1984; BJS 2002)12. 

ADMISSION RATES.  The dependent variables, rates of admission to prison, is given by the 

number of black or white men admitted into a state’s prisons in a given year per 100,000 black or 

white male residents, respectively.  This variable was constructed using prison admission counts 

from the National Corrections Reporting Program’s (NCRP) Prison Admission Data and 

population counts from the US Bureau of the Census.  The NCRP is conducted by the BJS, spans 

from 1983 to 2001, and provides a comprehensive description of convicted persons' entrance into 

and departure from correctional custody and correctional custody.  The NCRP prison admissions 

data contain information on topics such as the race, sex, age, and conviction of every individual 

admitted to a state prison in a reporting state.  People who were admitted for parole or probation 

violations were excluded from the sample since these admissions are not affected by the policy 

changes this study examines. 

   Black and white men’s admission rates both increased dramatically from 1983 to 2001.  

However, while black men’s admission rates increased by 59%, white men’s admission rates 

increased by only 33%.  Also significant, since white men’s admission rates was less than one-
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fourth of black men’s in 1983 even a similar increase in terms of percent would be smaller in real 

numbers.  Most of the increase in admission rates that occurred during the period studied came 

through an increase in admissions for drug offenders.  However, in the 1990s, there was also a 

notable increase in admissions for violent offenders.  Finally, the growth in racial disparity 

occurred almost exclusively through drug offenses; racial disparity in admissions for property 

and violent offenses remained relatively constant throughout the period.   

SENTENCING POLICIES.   Since there is no comprehensive publicly available data on 

sentencing structures for non-guideline states, data was collected on sentencing policies through 

archival research at the state law libraries of each state.  First, a coding scheme that distinguished 

different degrees of determinacy and punitiveness in criminal sentencing was developed.  In 

order to do this, the complete criminal codes of all five states were read and working definitions 

of sentencing policies, such as ‘mandatory term’ and ‘sentencing enhancement’ were created.  

These definitions were modified as necessary to ensure consistency across states.  For instance, it 

eventually became clear that the definition of mandatory term as ‘any statute that prescribed a 

minimum penalty that included imprisonment’ was unworkable since more than three-quarters of 

all criminal statutes have this quality in several states.  In response, the definition was 

changed:  a mandatory term stipulates a minimum sentence that includes imprisonment and 

mandates that this sentence cannot be suspended and probation cannot be granted.  After a 

similar process, sentencing enhancements were defined as policies that mandate that offenders 

who commit crimes while engaging in other non-criminal behaviors or possessing other non-

criminal traits receive longer (and surer) sentences than people who are convicted of the same 

crimes but who did not engage in these non-criminal behaviors or have these non-criminal traits.  
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In order to maintain the richness of the sentencing policy data, both mandatory terms and 

sentencing enhancements were divided into broad, categorical, and specific enhancements.   

Broad enhancements apply to all offenders regardless of their offense; enhancements for 

habitual offenders and crimes motivated by bias are common examples.  Categorical 

enhancements apply to all crimes of a given type.  For example, Alabama’s firearm enhancement 

applies to all offenders convicted of drug crimes.  Specific enhancements only apply to a given 

statute.  Using Alabama again as our example, the crime classification of ‘negligent homicide’ is 

increased if it results from a DUI car accident.  This ‘DUI enhancement’ applies only to 

negligent homicide; thus, it is a specific enhancement.  

Like sentencing enhancements, mandatory terms can also be broad, categorical, or 

specific.  Broad mandatory terms apply to all offenders regardless of their offense; for example, 

in New Jersey if any crime is committed for pay the offender must serve between one-half and 

one-third of their sentence before becoming eligible for parole.  Like categorical enhancements, 

categorical mandatory terms apply to all crimes of a given type.  New Jersey has only one 

categorical mandatory term; a mandatory term applies to all offenders who are convicted of a 

violent offense that they committed while on parole.  Specific mandatory terms only apply to a 

given statute.  Taking an example from New Jersey again, any offender convicted of carjacking 

must serve five years before becoming eligible for parole.   

Once this coding scheme was finalized, all five codes were re-read.  This time, any 

statute that fit the definition of one of the six policy types (mandatory term or sentencing 

enhancement by broad, categorical, and specific) was noted.  The statute number, the crime the 

statute applied to, the aggravating behavior that resulted in the enhancement – if applicable , the 
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length of the enhancement or mandatory term, the year the statute was enacted, and every year 

the statute was changed were recorded.   

Finally, because it is impossible to know if the statute became a mandatory term or a 

sentencing enhancement in the year it was enacted or in one of the years in which it was 

changed, the history of every policy was traced at the state law libraries of each state.  Through 

this process, it was discovered that most statutes (nearly 80%) did not take on the form of interest 

when they were adopted but, instead, only became mandatory terms or sentencing enhancements 

when they were modified.  Thus, any research that uses the year a statute was adopted in order to 

estimate the year a mandatory or enhancement was enacted is incorrect most of the time. 

While there were very few sentencing enhancements or mandatory terms on the books in 

these five states in 1977, states adopted dozens of these policies during the period studied.  By 

2001, the five states in this study had adopted an average of 20 enhancements or mandatory 

terms that apply to all offenses, 51 enhancements or mandatory terms that apply to violent 

offenses, 9 enhancements or mandatory terms that apply to property offenses, and 25 

enhancements or mandatory terms that apply to drug offenses.  While most policies targeting 

drug crimes were enacted between 1986 and 1990, most policies targeting violent offenses were 

enacted in the 1990s.  Increases in the number of sentencing enhancements and mandatory terms 

continue into the present.   

CONTROL VARIABLES.  In addition to measures of sentencing, all analyses include controls 

for variables other theories suggest increase prison admission rates.  Many criminologists argue 

that mass incarceration serves to restore order in response to the posited chaos (and resultant 

high crime rates) of late modernity (Garland 2001; Jacobs & Helms 1996).  In addition, the 

1980s and 1990s saw the introduction of aggressive police tactics (Jackson 1989; Neugebauer 
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1996).  Arrest rates, which control for shifts in both policing and offending, were constructed 

using data from the Uniform Crime Reports and the US Bureau of the Census.  Scholars also 

argue that public opinion shapes punishment outcomes (Beckett 1997; Garland 2001).  Punitive 

opinion were measured using data from the General Social Survey, which records whether 

respondents think the criminal justice system is too lenient or too harsh on a Likert scale.  

Finally, stratification theorists argue that elites use imprisonment in order to “control the 

dangerous classes”.  As such, increases in the proportion of a state’s residents who are racial or 

ethnic minorities (Arvanites & Asher 1995; Blumer 1958; Blalock 1967; Bobo & Hutchings 

1996) or economically marginal (Chambliss & Seidman 1982; Chiricos & Delone 1992; Rusche 

& Kirchheimer 1968) will lead to increases in the state’s punitiveness.  In addition, the Bureau of 

Justice Statistics finds that the majority of crime is committed by people in late adolescence and 

that trend is consistent throughout the last quarter of the twentieth century (BJS 2007).  State-

level demographic variables include labor force participation, percent black, and the percent of 

the population aged 15 to 19.  These variables are taken from the Current Population Survey.  

Descriptive statistics for all dependent and independent variables are available from the author 

upon request. 

ESTIMATION 

In order to examine the effects of all mandatory terms and sentencing enhancements enacted 

within each state on the state-level prison admission rates of black and white men, pooled cross-

sectional time-series analysis with state-level fixed effects and Newey-West standard errors is 

employed.  The models are fit to the following twelve dependent variables: admission rates by 

race (black and white), sex (men and women), and crime type (violent, property, and drug).  The 

explanatory variables in the model include a sentencing policy variable, controls for violent and 
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property arrest rates, public opinion on the ‘harshness’ of the criminal justice system, and state-

level demographics – labor force participation, percent black, and percent aged 15 to 19.  The 

sentencing policy variables count the number of each policy type on the books in each state-year 

and are lagged by one year in order to allow time for adjudication.  This ensures that the models 

consider the effects of sentencing laws that were on the books at the time of an offender’s arrest, 

since these are the laws that are used in case processing. 

Because of the panel structure of the data, fixed effects are included to control for all 

state-level omitted variables that may be correlated with the adoption of these sentencing policies 

and may affect admission rates.
  A variety of time-invariant, state-level characteristics may affect 

the adoption of sentencing policies.  Although, fixed effects models cannot be used to discover 

what state-level characteristics affect sentencing policy adoption, they do adequately control for 

these variables by using only within-state variation to estimate the effects of mandatory terms 

and sentencing enhancements on prison admission rates.  Simultaneous estimation followed by a 

Wald Test is used to examine whether the differences between the sentencing coefficients from 

models run on black and white admission rates are significant.   

ANALYSES    

VIOLENT ADMISSIONS 

As Table 1 shows, while mandatory terms and sentencing enhancements are associated 

with increases in violent admission rates for black and white men, policies of both type 

disproportionately impact black men.   

MANDATORY TERMS.  Each broad mandatory term that a state adopts is associated with 25 

per 100,000 more black men going to prison for violent crimes but has no effect on the violent 

admission rates of white men.  Although New Jersey is the only state that has adopted more than 
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one broad mandatory term, even the single policies enacted in Alabama, California, and Illinois 

are associated with noticeable effects.  Categorical mandatory terms that target violent offenses 

have no effect on admission rates, regardless of race.  In contrast, mandatory terms that apply 

only to a particular violent offense – specific mandatory terms, increase both black and white 

men’s admission rates.  However, the effect is six times larger for black men; while white men’s 

admission rates increase by 2 for each specific mandatory term enacted, black men’s admission 

rates increase by 12.  This means that in Alabama, where 7 specific mandatory terms that target 

specific violent offenses were enacted between 1983 and 2001, these policies are associated with 

cumulative increases in black men’s admission rates of 84 per 100,000 but of white men’s 

admission rates by 14 per 100,000.   

SENTENCING ENHANCEMENTS.  Sentencing enhancements also increase admission rates 

for violent offenses, regardless of race; however, the effect on black men’s admission is – once 

again – larger.  The adoption of each broad sentencing enhancement is associated with an 

increase in the number of black men admitted to prison for a violent offense of 7 per 100,000 and 

an increase in the number of white men admitted to prison for a violent offense of 2 per 100,000.  

In California, twenty broad sentencing enhancements were enacted between 1982 and 2000; 

taken together, these policies are associated with increases of 140 per 100,000 in black men’s 

violent admissions and 40 per 100,000 in white men’s violent admissions.   

The adoption of each sentencing enhancements that applies whenever an offender is 

convicted of a violent offenses is associated with 15 per 100,000 more black men but 6 per 

100,000 more white men being admitted to prison for violent offenses.  Only California and New 

Jersey have policies of this type and in New Jersey, there is only one such policy.  As a result, 

the effects of these policies are primarily restricted to California.  Each specific sentencing 
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enhancement (that applies to a violent offense) enacted increases both black and white men’s 

violent admission rates.  But once again, the effects are more substantial for blacks; each policy 

of this type enacted is associated with 12 per 100,000 more black men and 2 per 100,00 more 

white men being admitted to prison for violent offenses.  Illinois adopted fifteen of these policies 

by 2000.  The cumulative effect of these policies in Illinois, then, is to increase black men’s 

violent admission rate by 225 and white men’s by 90.   

DIFFERENTIAL IMPACT.  Finally, simultaneous regression followed by a Wald Test is used to 

test whether the difference in the coefficients of the policy variables from the black and white 

models is statistically significant.  This will determine whether the policies examined do, in fact, 

disproportionately burden black men.  Results from these tests show that the racially disparate 

impact of both broad and specific mandatory terms and broad sentencing enhancements on 

violent admission rates is significant.  That is, these policies increase black men’s admission 

rates more than they increase white men’s admission rates.  In contrast, the disparate impact of 

both specific and categorical enhancements is not significant. 

[INSERT TABLE 1 ABOUT HERE] 

PROPERTY ADMISSIONS  

As Table 2 shows, the analyses of the effects of determinate sentencing policies on 

admissions to prison for property offenses mirror the analyses for violent admissions.  

Mandatory terms and sentencing enhancements are associated with increases in admission rates 

that are racially disproportionate.  However, the effects of these policies on admissions for 

property crimes are less consistent and less substantial than the effects of these policies on 

violent admissions.  Since many of the policies that states enacted in the 1990s targeted violent 
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offenses and few mandatory terms or sentencing enhancements target property crimes, this is not 

surprising. 

MANDATORY TERMS.  The adoption of each broad mandatory term is associated with 51 per 

100,000 more black men being admitted to prison for property offenses and has no effect on 

white men’s property admission rates.  Although New Jersey is the only state that has adopted 

more than one broad mandatory term, the single policies enacted in Alabama, California, and 

Illinois are associated with 51 more black men, per 100,000, being admitted to prison – not a 

negligible effect.  There are no categorical mandatory terms that target property offenses.  The 

adoption of each specific mandatory term (that applies to a property offense) is associated with 

81 per 100,000 more black men but only 25 per 100,000 more white men being admitted to 

prison for a property offense.  In New Jersey, where three mandatory terms targeting property 

were enacted between 1983 and 2001, these policies are associated with cumulative increases of 

243 more black men going to prison and 75 more white men going to prison, per 100,000 

residents, each year.  

SENTENCING ENHANCEMENTS.  Examining the effects of sentencing enhancements on 

prison admissions for property crimes, the analysis finds that the adoption of each broad 

sentencing enhancement is associated with 14 per 100,000 more black men and 2 per 100,000 

more white men being admitted to prison for property offenses.  In Texas, where four policies of 

this type were enacted between 1983 and 2001, the cumulative effect of these policies is to 

increase black men’s property admission rates by 56 and white men’s by 8.  Neither the adoption 

of categorical of specific sentencing enhancements has any effect on admission rates, for black 

or white men.   
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DIFFERNTIAL IMPACT.  Turning our attention to the Wald tests performed after simultaneous 

estimation of the models, the analysis finds that both broad mandatory terms and broad 

sentencing enhancements increase black men’s property admission rates more than they increase 

white men’s property admission rates.  In contrast, the racially disparate impacts of categorical 

sentencing enhancements, specific mandatory terms, and specific sentencing enhancements on 

property admissions are not significant.  When compared to the results from the Violent 

Admissions analyses, it becomes clear that although mandatory terms and sentencing 

enhancements do increase both the scale and the racial disparities in men’s property admission 

rates, their impact is both larger and more consistent on men’s violent admission rates.   

[INSERT TABLE 2 ABOUT HERE] 

DRUG ADMISSIONS 

Looking at Table 3, you can see that mandatory terms and sentencing enhancements not 

only increase drug admission rates, regardless of race, they also disproportionately increase black 

men’s admissions.  However, the effects are less consistent, although substantial when 

significant, than during the examination of violent or even property admissions.  This is 

surprising for a variety of reasons.  First, the majority of the policies that states enacted in the 

1980s targeted drug offenses.  Second, research on criminal processing shows that blacks are 

most likely to receive disparate treatment when they are charged with drug offenses.  Third, 

discursively, many discussions about mandatory terms and sentencing enhancement focus on 

those that target drug offenses – like the Rockefeller Laws in New York.  The findings of this 

analysis are more cautious:  mandatory terms and sentencing enhancements are associated with 

increases in the scale of and disproportionality in admissions for drug crimes, but their effects are 

less consistent than those on admissions for violent crimes.   
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MANDATORY TERMS.  The adoption of each broad mandatory term is associated with 59 

more black men being admitted to prison for drug offenses and has no effect on drug admission 

rates for white men.  Once again, while New Jersey adopted 25 broad mandatory terms between 

1982 and 2000, no other state adopted more than one.  Thus, the effects of these policies will 

primarily be limited to New Jersey.  There are no categorical mandatory terms that target drug 

offenses.  Specific mandatory terms that apply only to individual drug offenses have no affect on 

prison admissions for drug crimes, among black or white men or women.   

SENTENCING ENHANCEMENTS.  The adoption of each broad sentencing enhancement is 

associated with 26 per 100,000 more black men but only 3 per 100,000 more white men being 

admitted to prison for drug offenses.  This means that in Illinois, where 10 policies of this type 

were enacted between 1982 and 2000, these policies are associated with 260 more black men and 

30 more white men, per 100,000, being admitted to prison for drug offenses.  The adoption of a 

categorical sentencing enhancement that targets drug offenses is associated with 7 per 100,000 

more white men but has no effect on black men’s admission rates.  Alabama enacted four 

policies of this type between 1983 and 2001; cumulatively, these policies are associated with 28 

per 100,000 more white men being admitted to prison for drug offenses each year.  This is the 

only time the analysis finds a policy that seems to increase white men’s admission rates more 

than black men’s; moreover, the Wald Test discussed below shows that this difference is not 

significant.  The adoption of each specific sentencing enhancement that applies to a drug offense 

has no effect on black or white men’s admission rates.   

DIFFERENTIAL IMPACTS.  Looking once again at the Wald tests performed after 

simultaneous estimation of the models, the racially disparate impact of broad mandatory terms 

on men’s drug admission rates is significant, while specific mandatory terms have no disparate 
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impact.  Similarly, examining the disparate effects of sentencing enhancements shows that only 

broad sentencing enhancements have significant disparate effects.  

[INSERT TABLE 3 ABOUT HERE] 

DISCUSSION AND CONCLUSSION 

While the bulk of prior research on the effects of changes in sentencing policies have examined 

the effects these policies have on the scale of imprisonment (Bales & Dees 1992; Fischer & 

Thaker 1991; Iowa Statistical Analysis Center 1985; Miller & Blumstein 1979; Morelli 1986; 

Petersillia & Greenwood 1977; Wilson & Vito 1990), several scholars have examined the effects 

of these policies on racial disparities in punishment outcomes (Crawford, Chiricos & Kleck 

1998; Crawford 2000; Engen et al 2003;  Farrell 2003; Kautt & Spohn 2002; Steffensmeier & 

Demuth 2000; Steffensmeier & Demuth 2001; Ulmer & Kramer 1998; Ulmer 2005; Ulmer et. al.  

2007; Vincent & Hofer 1994).  However, due to the limitations imposed by data and 

methodology, these studies – while rigorously demonstrating racial disparities in the applications 

of guidelines, mandatory terms, and sentencing enhancements – have been unable to examine the 

effect of patterned enactments of punitive sentencing policies on aggregate racial disparities.   

This study moves us beyond that impasse by employing pooled cross-sectional analysis 

to examine longitudinal data on the enactment of mandatory terms and sentencing enhancements 

in five non-guideline states from 1983 to 2000.  The study has four major findings.  First, both 

mandatory terms and sentencing enhancements increase admission rates for black and white 

men.  Second, mandatory terms and sentencing enhancements disproportionately black men’s 

admission rates.  Third, the effects of these policies are strongest and most consistent during the 

examination of admissions for violent offenses.  Finally, the effects of the adoption of sentencing 

enhancements on prison admissions are more consistent than the effects of the adoption of 
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mandatory terms – even though the effects of the latter are often quite substantial.  Racially 

disparate impacts will be discussed in the next section; the other findings are discussed below.   

First, it is not surprising that mandatory terms and sentencing enhancements both 

increase prison admissions.  With the enactment of mandatory terms, judges lose the option of 

granting offenders convicted of certain crimes non-custodial sentences.  With the enactment of 

sentencing enhancements, sentences increase in severity – sometimes from non-custodial to 

custodial and sometimes from a short sentence of incarceration to a longer sentence of 

incarceration.  In both cases, prison admission rates may increase.  In the first case, sentencing 

enhancements increase prison admission rates by incarcerating offenders who would have 

received probation, suspended sentences, or other non-custodial sentences.  In the second case, 

sentencing enhancements increase prison admission rates by increasing offenders’ sentence from 

a jail sentence to a prison sentence.   

However, these findings contradict the ‘continuing discretion thesis’ that argues that 

judges and other court officials circumvent sentencing policy to such a large extent that 

determinate sentencing policies have little or no effect on punishment outcomes while 

confirming ‘displaced discretion thesis’ that these policies shift discretion to prosecutors and 

charge decisions, where processing decisions are relatively unregulated (Engen & Steen 2000).  

While it is undoubtedly true that judges, prosecutors, and other criminal justice officials often 

circumvent new sentencing policies through plea bargains, reduced charges, and downward 

departures, this study suggests that shifts in policy never-the-less affect punishment outcomes.  

While it may be possible to circumvent a particular statute indefinitely or comprehensive shifts 

in sentencing policy temporarily, it seems criminal justice officials are not able to circumvent 

comprehensive shifts in sentencing policies indefinitely.   
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Second, while mandatory terms are often hotly debated, sentencing enhancements often 

escape the notice of the media, public, and scholars of punishment.  Given this, it is alarming that 

these policies are consistently associated with increases in admissions and consistently 

disproportionately affect black people.  These findings highlight the importance of critically 

evaluating all criminal sentencing policies, rather than letting the field of analysis be limited by 

current discussion or convention.   

Finally, that these policies most consistently increase admission rates for violent offenses 

helps to confirm the validity of the results.  More sentencing enhancements and mandatory terms 

target crimes of this type than any other type.  As such, it makes sense that the results are most 

consistent for these models.    

THE LIMITS OF RACE NEUTRAL POLICIES 

Race is a messy social construction made up of a bundle of traits that correlate closely but 

not perfectly with racial group membership; as such, it is possible for stratification to be 

produced not only when social goods and outcomes are distributed based on racial group 

membership but also when they are distributed based on ‘socially relevant’ racialized traits – like 

criminality or threat.  This is particularly true when the connections between race and 

presumably relevant traits are ignored, not examined, or deemed irrelevant.  Thus, while 

eliminating group membership-based distribution of societal goods may alleviate the most public 

forms of discrimination, it will not eradicate racial stratification (Alfieri 1999; Freeman 1978-

1979; Gotanda 1991; Omi & Winant 1986; Siegel 2001).   

Supporting this theoretical framework, the findings suggests that because mandatory 

terms and sentencing enhancements tend to increase the surety and severity of punishment for 

offenses that blacks are more likely to be arrested for – like drug crimes, and behaviors that 
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blacks are more likely to engage in – like being in or near public housing, having a prior record, 

and possessing a weapon, these policies increase racial disparities in prison admission rates.  The 

findings raise some concerns about the ability of increases in determinacy to reduce racial 

disparities in punishment outcomes.   

One important potential danger of race neutral production of racial inequality is the 

legitimization of racial stratification.  When racial disparity is produced through race neutral 

policies, the institutionalization of racial difference is disguised.  Racial inequality is legitimized 

and institutions that generate racial disparity are not challenged since ‘anti-racist’ sensibilities are 

not violated and inequality is produced through meritocratic procedures (Bobo et. al. 1997; 

Freeman 1978-1979).  This system allows white people to believe in the justice of the criminal 

justice system.  Once they believe the system is just, the fact of racial disparity in imprisonment 

will reinforce white’s beliefs in the (either genetic or cultural) criminality of black people.  

Further, this may produce a more effective type of domination since both the dominant and the 

dominated classes are led to believe that the existing order – with perhaps some marginal 

changes – is satisfactory (Gramsci 1996).  Further, the removal of an obvious target against 

which to rebel may undermine black collectivity and increase self-blame among blacks (Collins 

2005).  In other words, race neutral policies not only produce and maintain racial inequality; they 

also legitimate and stabilize it.   

TOWARD RACIAL JUSTICE 

Given the finding that race neutral policies produce racially disparate outcomes and, thus, 

may contribute to continued racial inequality, sentencing policies that have racially disparate 

impacts must be subject to strict judicial scrutiny (Freeman 1978-1979; Greene 1989-1990).  In 

the 1960s and early 1970s, the Supreme Court made several decisions, culminating in the 
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Griggs13 decision – that would have required that policies with racially disparate effects be 

justified through evidence that they are necessary for socially relevant and desirable ends.  Since 

this time, the Court has retreated (Freeman 1978-1979), leaving us with an emaciated toolbox for 

fighting racial injustice.  Currently, individuals need to be able to identify the questionable 

action, identify a specific perpetrator, prove intent, demonstrate that real harm was done, and 

demonstrate that this harm was the result of the intentional action in order to have a finding of 

discrimination (Plass 2007).  However, if the findings of this study are correct, and racial 

inequality is being produced through colorblind policies, this leaves blacks and other 

marginalized people unable to challenge a primary factor contributing to their continued 

oppression.  Subjecting sentencing policies that have racially disparate effects to strict judicial 

scrutiny – that is, returning to a Griggs standard of justice – could provide the necessary tools.   
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Table 1:  The Effects of Determinate Sentencing Policies on Violent Admission Rates in 
Five States (AL, CA, IL, NJ, and TX), from 24 Fixed-Effects Linear Regression Models, 
1983 to 2001 
    
 Black  White Wald Test 
 Men Men  
    
Broad Mandatory Terms 24.52** 1.91 Chi2 = 11.91 
 8.26 1.52 P > Chi2 = .001 
    
Categorical Mandatory Terms -5.00 16.57 Chi2 =.25 
That Target Violent Offenses 60.98 10.25 P > Chi2 = .619 
    
Specific Mandatory Terms 12.02** 1.88** Chi2 = 10.98 
That Target Violent Offenses 3.67 .65 P > Chi2 =.001 
    
Broad Enhancements 6.99** 1.53*** Chi2 = 7.69 
 2.17 .35 P > Chi2 = .006 
    
Categorical Enhancements 14.83* 5.60*** Chi2 = 1.53 
That Target Violent Offenses 6.09 .78 P > Chi2 = .217 
    
Specific Enhancements 9.15 3.62*** Chi2 = 1.91 
That Target Violent Offenses 4.04 .52 P > Chi2 = .166 
    
Source: Data for this table are from current and past state criminal codes, the National 
Corrections Reporting Program, the US Bureau of the Census, the Uniform Crime Reports, the 
General Social Survey, and the Current Population Survey.   
Note: Newey-West Standard Errors are reported below the coefficients.  Chi-squares and p-
values are provided in the Wald Test column.  The control variables included in the models 
include violent arrest rates, property arrest rates, a public opinion variable, labor force 
participation, percent black, and percent aged 15 to 19.  Results for all control variables are 
available from the author upon request.   
*p <= .05  **p <= .01  ***p <= .001 
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Table 2:  The Effects of Determinate Sentencing Policies on Property Admission Rates in 
Five States (AL, CA, IL, NJ, and TX), from 24 Fixed-Effects Linear Regression Models, 
1983 to 2001 
    
 Black  White Wald Test 
 Men Men  
    
Broad Mandatory Terms 50.72*** 5.03 Chi2 = 23.67 
 12.45 2.90 P > Chi2 = .000 
    
Categorical Mandatory Terms No such policies No such policies No such policies 
That Target Property Offenses    
    
Specific Mandatory Terms 80.89* 24.98*** Chi2 = 3.16 
That Target Property Offenses 36.00 7.01 P > Chi2 = .076 
    
Broad Enhancements 13.56*** 2.41** Chi2 = 10.55 
 3.92 .84 P > Chi2 =.001 
    
Categorical Enhancements -115.78 17.97 Chi2 = 3.60 
That Target Property Offenses 130.48 27.21 P > Chi2 = .058 
    
Specific Enhancements .81 3.93 Chi2 = .07 
That Target Property Offenses 16.12 3.30 P > Chi2 = .795 
    
Source: Data for this table are from current and past state criminal codes, the National 
Corrections Reporting Program, the US Bureau of the Census, the Uniform Crime Reports, the 
General Social Survey, and the Current Population Survey.   
Note: Newey-West Standard Errors are reported in parentheses below the coefficients.  The 
control variables included in the models include violent arrest rates, property arrest rates, a 
public opinion variable, labor force participation, percent black, and percent aged 15 to 19.  
Results for all control variables are available from the author upon request.   
*p <= .05  **p <=.01  ***p <= .001 
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Table 3:  The Effects of Determinate Sentencing Policies on Drug Admission Rates in Five 
States (AL, CA, IL, NJ, and TX), from 24 Fixed-Effects Linear Regression Models, 1983 
to 2001 
    
 Black  White Wald Test 
 Men Men  
    
Broad Mandatory Terms 59.49** 3.77 Chi2 = 15.63 
 20.80 2.23 P > Chi2 = .000 
    
Categorical Mandatory Terms No Such Policies No Such Policies No Such Policies 
That Target Drug Offenses    
    
Specific Mandatory Terms -5.90 .51 Chi2 = 6.70 
That Target Drug Offenses 3.35 .35 P > Chi2 = .010 
    
Broad Enhancements 26.46*** 2.83*** Chi2 = 22.35 
 5.76 .58 P > Chi2 = .000 
    
Categorical Enhancements 23.27 6.55*** Chi2 = 1.52 
That Target Drug Offenses 13.83 1.11 P > Chi2 = .217 
    
Specific Enhancements -1.85 1.35 Chi2 = .14 
That Target Drug Offenses 10.55 1.06 P > Chi2 = .711 
    
Source: Data for this table are from current and past state criminal codes, the National 
Corrections Reporting Program, the US Bureau of the Census, the Uniform Crime Reports, the 
General Social Survey, and the Current Population Survey.   
Note: Newey-West Standard Errors are reported in parentheses below the coefficients.  The 
control variables included in the models include violent arrest rates, property arrest rates, a 
public opinion variable, labor force participation, percent black, and percent aged 15 to 19.  
Results for all control variables are available from the author upon request.   
*p < .05  **p < .01  ***p < .001 
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Notes 
                                                
1  Imprisonment rates and admission rates are the number of people in state and federal prisons on a given day per or 
admitted to a state or federal prison each year, respectively, both per 100,000 people in the population.   
 
2 Jails are local institutions where defendants are incarcerated while awaiting trial and offenders are incarcerated if 
serving short – usually less than two year – sentences.  In contrast, prisons are state or federal institutions where 
offenders are incarcerated after being convicted and sentenced to long – usually more than two year – sentences.   
 
3  Beginning in earnest in the 1990s, some states began to enact policies meant to reign in the skyrocketing 
imprisonment rates.  Early guidelines, including Maine’s, enacted in the 1970s were also meant to limit increases in 
incarceration rates.  However, these are not the policies that examined by this study.   
 
4 This could be the result of differential offending, policing, arrest, criminal processing, or a combination of the four.   
 
5 This is not to discount the real public safety danger that firearms represent but only to establish that sentencing 
enhancements that target crimes committed with firearms may increase racial disparities in punishment outcomes.   
 
6 Unfortunately, Nicholson-Crotty’s (2004) study – the only longitudinal study of the effects of mandatory terms – 
does not examine racially disparate impacts of these policies.   
 
7 The effect of the defendant’s race on criminal processing varies by sex (Curran, 1983; Daly, 1989; Spohn & 
Holleran, 2000; Steffensmeier & Demuth, 2000).  As such, it would be imprudent to combine both groups in the 
same sample; an analysis that includes both men and women would need to explain the differences found between 
the two groups, as well as explore the interactions between race and gender (Spelman 1988).  This is beyond the 
scope of the current paper.   
 
8 Who is coded as “Hispanic” changes dramatically during the period studied across both time and space; thus, it is 
not possible to disentangle the effects of changes in coding from the effects of changes in sentencing policies on 
increases in admission rates.  Admission rates for men in other racial groups are too small to provide reliable 
samples.   
 
9 This study cannot speak to the effects of policy changes in guideline states.  However, there is considerable 
research on the effects of sentencing policies in guideline states and little on the effects of policies in non-guideline 
states.  Since thirty-two states do not have sentencing guidelines, it is imperative that we explore how sentencing 
policies work in these states.   
 
10 Ulmer et al (2007) find that disparate outcomes are related to prosecutors’ decisions about when to apply 
mandatory terms.   
 
11 For instance, the New Jersey criminal code mandates that if a parent endangers the welfare of her child, the parent 
must be sentenced one crime category above the normal charge.  This could mean going from a 3rd degree felony 
(which is punishable by 3 to 5 years imprisonment) to a 2nd degree felony (which is punishable by 5 to 10 years 
imprisonment).  While an offender could receive a 5-year sentence in either case it is, at least, likely that shifts in 
felony degree will lead to shift in sentence lengths.  In contrast, in Alabama sentences for Class B felonies range 
from 2 to 20 years while sentences for Class C felonies range from 1 to 10 years.   Here, enhancements that mandate 
an offender be sentenced ‘one category up’ could have either little or dramatic effects.   
 
12 In 2001, the five states in this study imprisoned 429,453 people on a single day.  The total national correctional 
population was 1,252,743 people. 
 
13 Griggs v Duke Power Co (401 U.S. 424 1971) was the Court’s first substantive decision under Title VII of the 
Civil Rights Act of 1964.  In this decision, the Court ruled that Duke Power Co. could not use a high school degree 
requirement for job placement unless they proved it was related to one’s ability to perform the job.  They were 
specifically and explicitly concerned with impact rather than intent.   


